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EMD-81-144 ) 


September  14,  1981 


Dear  Mr.  Chairmans 


On  October  29,  1980,  the  Chairman,  Senate  Committee  on 
Energy  and  Natural  Resources  requested  that  we  examine  the 
Department  of  Energy's  (DOE's)  use  of  contractors  to  perform 
work  involving  basic  governmental  management  functions*  A 
previous  GAO  report  1/  indicated  that  some  DOE  contracts  were 
written  so  that  contractors  could  be  performing  these  types  of 
functions.  At  the  time  of  that  review,  however,  we  could  not 
determine  if  contractors  were,  in  fact,  performing  basic 
management  functions.  Therefore,  following  the  change  in  the 
Coomittee  chairmanship  and  discussions  with  your  staff,  we 
directed  this  review  effort  toward  identifying  cases  where 
such  performance  was  actually  taking  place. 


'^,J 


The  problem  of  contractors  performing  basic  management 
functions  for  Federal  agencies  is  not  new.  GAO  has  published 
several  reports  concerning  this  issue  during  the  past  20 
years,  particularly  in  the  area  of  consultant  contracts.. 

Moat  recently,  we  issued  a  report  entitled,  "Civil  Servants 
and  Contract  Employees  *  Who  Should  Do  What  For  The  Federal 
Government?"  (FPCD-81-43 ,  6/19/81)  which  discusses  the  problem 
of  contractors  performing  basic  management  functions  from  a 
Government-wide  perspective;  findings  Which  closely  parallel 
What  we  found  at  DOE.  0MB  is  responding  to  that  report  by 
requiring  additional  management  controls  to  assure  Government 
contractors  do  not  perform  basic  management  functions. 

During  this  review  we  were  able  to  identify  several  con¬ 
ditions  which  give  DOE  contractors  sufficient  latitude  to  per¬ 
form  basic  management  functions.  Specifically,  we  found  theta 
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staring  Contracts  Bead  to  be  Improved,”  BMD-80-2,  November  2,\ 
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— - — ^*While  OMB  guidance  to  Federal  agencies  prohibits  contrac¬ 
tors  from  performing  governmental  management  functions# 
contractors  are  permitted  to  assist  the  agency  in  perform¬ 
ing  such  functions.  No  criteria  exists  to  determine  what 
constitutes  performance  versus  assistance  by  contractors. 

'—^5# DOE  officials  have  stated  that  there  are  not  enough 
people  available  within  the  agency  to  perform  all  the 
required  work.  While  contractors  are  hired  to  assist 
DOE  in  performing  program  functions#  they  may  actually 
perform  the  work  as  extensions  to  the  agency  staff#  thus 
giving  the  appearance  of  circumventing  personnel  ceilings.  ' 


v — -^DOE  contract  statements  of  work  are  often  written  to 
allow  for  considerable  flexibility  in  the  actual  work 
performed.  This  gives  contractors  an  opportunity  to 
perform  basic  management  functions. 


^  We  found  it  extremely  difficult  to  determine  when  contractors 
were  actually  performing  basic  management  functions.  The  primary 
"roadblock"  was  the  need  for  criteria  to  determine  where  contractor 
assistance  ends  an^  performance  begins  in  carrying  out  a  basic 
management  function. 


OBJECTIVES.  SCOPE.  AND  METHODOLOGY 


As  your  staff  requested#  our  objective  in  this  work  was 
to  identify  and  document  cases  where  contractors  were  per¬ 
forming  basic  management  functions  in  DOB.  Initially#  we 
intended  to  examine  the  contracts  of  both  the  Assistant  Sec¬ 
retary  for  Conservation  and  Renewable  Energy  and  the  Assist¬ 
ant  Secretary  for  Fossil  Energy.  However#  as  agreed  with 
your  staff#  we  later  limited  our  review  to  only  Conservation 
and  Renewable  Energy  in  the  interest  of  meeting  Committee 
time  constraints.  Tour  staff  felt  that  this  Office  (because 
of  budget  increases  over  the  last  few  years)  might  be  sus¬ 
ceptible  to  this  type  of  problem  and  consequently  would  be 
a  good  place  to  look  for  contractors  performing  basic  manage¬ 
ment  functions.  We  performed  work  at  DOB  headquarters  in 
Washington#  D.C.#  at  the  DOE  Chicago  Operations  and  Regional 
Office#  and  at  the  DOE  Albuquerque  Operations  Office.  The 
two  field  locations  were  chosen  because  each  had  management 
responsibility  for  several  Conservation  and  Renewable  Energy 
projects.  Because  of  time  constraints#  we  did  not  examine 


2 


b-204698 


'  The  Committee  originally  requested  that  we  examine  only 
consultant-type  contracts.  We  decided,  however,  to  review  a 
broader  class  of  contracts  known  as  “support  service”  which 
includes  consultant  as  well  as  other  types  of  management  and 
technical  assistance  contracts.  These  contracts  provide  DOE 
with  a  variety  of  services  and  have  a  high  potential  for 
allowing  contractors  to  perform  basic  management  functions. 

We  could  not  obtain  accurate,  complete  information  from 
DOE  concerning  the  number  and  size  of  its  existing  and  re¬ 
cently  terminated  support  service  contracts.  While  DOE  iden¬ 
tifies  consultant  contracts  in  its  procurement  information 
systems,  it  does  not  identify  the  broader  category  of  contracts 
we  chose  to  review.  Therefore,  we  identified  these  contracts 
by  requesting  lists  of  all  Conservation  and  Renewable  Energy 
contracts  from  DOS’s  procurement  information  systems  and  by 
asking  DOE  program  personnel  to  identify  those  which  were  for 
support  services.  We  have  no  assurance,  however,  that  we  found 
all  support  service  contracts  at  the  locations  we  reviewed.  Be¬ 
cause  of  this,  we  do  not  know  how  extensively  DOE  is  using  sup¬ 
port  service  contractors  to  perform  basic  management  functions. 

At  each  of  the  three  locations,  we  reviewed  numerous  con¬ 
tracts  for  evidence  of  contractor  performance  of  basic  management 
functions.  We  then  selected  22  contracts  for  detailed  review 
which,  in  our  opinion,  appeared  to  allow  such  performance  *  14 

from  DOE  headquarters,  7  from  the  Chicago  Operations  and  Regional 
Office,  and  1  from  the  Albuquerque  Operations  Office.  In  carrying 
out  the  review,  we  (1)  examined  official  contract  files,  material 
khpt  by  the  responsible  program  official,  and  contractor  products 
when  they  were  available;  (2)  discussed  the  contractors’  work 
with  DOE  program  officials  and  with  the  contractors;  and  (3) 
interviewed  officials  and  obtained  information  in  DOS’s  procure¬ 
ment  policy  office  and  the  Office  of  the  Assistant  Secretary 
for  Administration.  To  assure  that  our  review  reflected  cur¬ 
rent  DOE  practices  in  this  area,  we  looked  only  at  contracts 
which  were  active  in  fiscal  years  1980  and  1981. 

In  an  atteopt  to  obtain  more  definitive  criteria  for  our 
review,  we  requested  that  our  General  Counsel  answer  several 
questions  concerning  Government-wide  policies  on  contractor 
performance  of  basic  management  functions  and  using  contrac¬ 
tors  to  circumvent  personnel  ceilings.  Enclosure  I  is  the 
resulting  GAO  legal  opinion  which  cites  our  official  responses 
to  these  questions.  The  legal  opinion,  where  applicable,  is 
referred  to  throughout  this  report. 
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CRITERIA  NEEDED  TO  DISTINGUISH 
ASSISTANCE  FROM  PERFORMANCE  OF 
BASIC  MANAGEMENT  FUNCTIONS 

Federal  directives  concerning  the  use  of  contractors 
prohibit  them  from  performing  basic  Government  management 
functions  (what  we  refer  to  as  basic  management  functions). 

These  directives,  however,  allow  contractors  to  assist  Federal 
agencies  in  carrying  out  such  functions.  We  found  no  clear 
distinction  between  assistance  and  performance;  thus,  we  could 
not  determine  if  contractors'  actions  were  improper. 

-  The  Office  of  Management  and  Budget  (OMB)  has  specifi¬ 
cally  prohibited  Federal  agencies  from  using  contractors  to  per¬ 
form  basic  management  functions.  OMB  Circular  A-76,  for  instance, 
states  that  certain  agency  functions  are  so  intimately  related 
to  the  public  interest  that  they  must  be  performed  by  Federal 
employees.  Such  functions,  according  to  the  Circular,  would  in¬ 
clude  the  direct  management  of  Federal  employees ,  the  selection 
of  program  priorities,  the  technical  analysis  and  evaluation  of 
research  and  development  activities,  and  the  control  of  Federal 
monetary  transactions.  In  addition,  OMB  Circular  A-120,  which 
provides  guidance  to  Federal  agencies  on  the  use  of  consulting 
services,  prohibits  consultants  or  other  contractors  from  perform¬ 
ing  work  which  is  the  direct  responsibility  of  Federal  officials. 

Although  this  criteria  is  specific  and  leaves  little 
room  for  doubt,  DOE  and  other  agencies  still  use  consulting 
or  manageswnt  contractors  for  what  appears  to  be  basic  manage¬ 
ment  functions.  This  happens  because  OMB  guidance  allows 
Federal  agencies  to  hire  contractors  to  assist  or  advise  them 
in  performing  their  administrative  or  management  activities. 

OMB,  however,  does  not  define  assistance  or  describe  at  what 
point  contractor  assistance  ends  and. performance  of  management 
functions  begins.  Thus,  during  this  review,  we  found  it  dif¬ 
ficult  to  clearly  document  instances  whirs  00E  contractors 
were  improperly  performing  basic  management  functions.  1/ 

For  example,  we  found  several  cases  where  contractors 
were  deeply  involved  in  the  management  of  DOE  programs  and 
projects.  In  many  instances,  these  contractors  had  responsi¬ 
bility  for  monitoring  other  DOE  contractors.  In  one  of  those 
cases,  the  contractor  reviewed  other  contractor  proposals, 
recommended  to  DOE.  which  proposals  should  be  funded,  and  had 
responsibility  for  writing  procurement  requests  for  DOE. 


1/See  enclosure  I 

sistance  versus 


for  a  legal  discussion  of  contractor  as- 
performance. 
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In  every  case,  however,  agency  officials  said  that  these 
contractors  were  only  assisting  DOE  and  were  not  making 
management  or  policymaking  decisions.  Clearly,  these 
officials  believed  that  contractors  could  become  involved 
in  the  management  of  the  agency  programs  as  long  as  DOE 
employees  maintained  sufficient  oversight  and  control  of 
the  contractors  and  their  work  products. 

In  this  context,  DOE  officials  were  aware  of  OMB 
guidelines  and  said  that  they  usually  (1)  discussed  and  agreed 
to  the  contracts'  scope  before  the  work  began,  (2)  monitored 
the  contractors'  performance  during  the  work,  and  (3)  reviewed 
both  drafts  and  final  reports  in  detail  before  accepting  and 
using  them  to  make  decisions.  This  was  enough,  they  thought, 
to  meet  OMB  guidelines  and  ensure  that  the  Government' s  in¬ 
terests  were  protected.  We  found,  however,  that  the  degree 
of  DOE  oversight  varied  considerably  from  contract  to  con¬ 
tract.  Some  program  managers  kept  almost  continuous  over¬ 
sight  of  the  contractors'  performance  and  had  major  input  to 
the  final  reports.  Others  relied  on  brief  phone  calls  or 
short  progress  reports  from  the  contractors  and  only  provided 
editorial- type  comments  on  draft  and  final  reports.  Thus,  it 
is  uncertain  that,  in  all  cases,  contractors  are  only  assist¬ 
ing  DOE  in  the  performance  of  basic  management  functions. 

Some  are  in  a  position  to  significantly  contribute  to  the  pro¬ 
gram  and  influence  DOE  decisions. 

This  situation  is  consistent  with  information  we  have 
developed  in  previous  reviews  of  DOE  and  other  agencies.  In 
a  recent  report  1/,  for  instance,  we  found  this  problem  in 
several  agencies  and  recommended  that  OMB  prepare  written 
guidelines  that  will  better  distinguish  between  contractors' 
advice  on  Government  functions  and  the  performance  of  such 
functions.  OMB  agreed  with  this  recommendation  and  is  pre¬ 
paring  changes  to  circular  A-120  that  will,  among  other 
things,  require  additional  management  controls  to  ensure 
that  Government  functions  are  not  performed  by  contractors. 

MO  LEGAL  CRITERIA  TO  DETERMINE  If 
DOE  IS  CIRCPMVENTING  PERSONNEL  CEILINGS 

DOE  officials  cited  the  unavailability  of  in-house 
personnel  as  the  most  common  reason  for  using  contractors 
for  management  assistance.  The  sise  of  DOE'S  work  force  is 
controlled  primarily  through  congressional  appropriations 
and  OMB  personnel  ceilings.  These  limitations,  according 


^/"Civil  servants  and  Contract  Employees*  Who  Should  Do  What 
For  the  Federal  Government?”,  FFCD-81-43,  June  19,  1981. 
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to  DOE,  prevent  the  agency  from  hiring  the  people  it  neede 
to  do  the  work.  Consequently,  officials  turn  to  contracts 
with  private  firms,  or  grants  to  nonprofit  institutions,  to 
accomplish  the  missions  of  the  various  programs.  Although 
contract  employees  providing  such  services  are  not  included 
in  personnel  ceilings  or  counted  as  part  of  the  Federal  work 
force,  they  are  paid  with  Federal  funds  and  are  generally 
doing  the  same  type  of  work  as  Federal  employees.  No  legal 
criteria  exists,  however,  to  determine  if  DOE  (in  these  situa¬ 
tions)  is  circumventing  the  personnel  ceilings  established  by 
OMB  and  Congress. 

Many  of  the  support  service  contracts  we  reviewed  appear 
to  provide  staff  extensions  to  DOE  program  offices.  In  most 
cases,  the  contractor  was  performing  work  which  DOE  did  not 
have  the  in-house  resources  to  perform.  Agency  officials  fre¬ 
quently  stated  that  the  contractor's  work  satisfied  a  program 
need  which  was  expected  to  continue  for  at  least  one  year,  and 
could  be  performed  by  in-house  personnel  (i.e.,  no  special  ex¬ 
pertise  was  required)  but  that  personnel  ceilings  and  hiring 
freezes  prevented  the  hiring  of  needed  staff. 

During  our  review  of  DOS's  Chicago  Operations  and  Regional 
Office,  for  instance,  we  found  that  one  contractor  was  so  in¬ 
timately  involved  in  the  day-to-day  operation  of  the  DOE 
program  offices  that  an  employer -employee  relationship  may  have 
existed.  Federal  Personnel  Regulations  prohibit  such  a  relation¬ 
ship  and  list  conditions  for  determining  whether  a  contractor  is 
in  violation.  These  conditions  include  (1)  contractor  performance 
takes  place  at  a  Government  site,  (2)  contractor  services  are  in 
furtherance  of  the  agency's  function  or  mission,  (3)  the  need 
for  the  services  is  ejected  to  last  beyond  one  year,  and  (4)  the 
inherent  nature  of  the  service  reasonably  requires  direct  or  in¬ 
direct  Government  supervision  to  protect  the  Government's  interest 
The  Chicago  contractor  appeared  to  satisify  these  conditions. 

Another  contractor  at  DOS's  Albuquerque  Operations  Office 
performed  nearly  all  the  work  for  a  DOE  program  office.  In  that 
instance,  the  program  was  funded  for  $24  million,  but  was  as** 
signed  only  one  part-time  DOE  program  manager.  Although  DOE  has 
remedied  this  situation  by  adding  mors  headquarters  and  Albuquer¬ 
que  staff  to  the  program,  the  contractor  was,  at  one  time,  respon¬ 
sible  for  carrying  out  all  the  program  responsibilities  under  the 
part-time  direction  of  one  DOE  employee. 

Contracting  out  solely  to  circumvent  personnel  ceilings  is 
forbidden  by  OMB  Circular  A-76.  Unfortunately,  however,  we  could 
not  find  any  legal  criteria  to  determine  when  a  personnel  ceiling 
has  been  violated.  The  closest  situation  relates  to  a  court  case 

Uhere  the  circumvention  of  personnel  ceilings  was  discussed.  In 
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that  case,  the  court  ruled  that  circumvention  could  take  place 
only  when  (1)  it  could  be  proven  that  a  personnel  ceiling  was 
established  and  (2)  using  Government  employees  (rather  than  con¬ 
tractor  personnel)  to  perform  the  work  would  have  exceeded  that 
personnel  ceiling.  Because  personnel  ceilings  are  imposed  by 
OMB  only  for  the  whole  agency  (not  individual  offices  or  programs), 
this  could  mean  that  circumvention  on  legal  grounds  would  occur 
only  when  the  contract  effort,  if  performed  in-house,  would  have 
made  DOE  exceed  its  entire  personnel  ceiling.  Thus,  while  the 
OMB  criteria  is  specific  and  DOE  often  uses  contract  personnel 
as  extensions  of  its  own  staff,  we  found  it  impossible  to  deter¬ 
mine  if  DOE,  in  these  instances,  was  violating  its  personnel 
ceilings . 

Despite  the  lack  of  legal  criteria  to  determine  if  personnel 
ceilings  are  being  circumvented,  we  do  not  believe  such  ceilings 
are  an  effective  means  of  controlling  the  Federal  work  force.  In 
a  recent  report  1/,  we  questioned  the  value  of  personnel  ceilings 
and  noted  their  adverse  effect  on  the  performance  and  distribution 
of  the  Federal  workload.  Personnel  ceilings  are  not  based  on  de¬ 
tailed  analyses  of  workload  or  work  force  requirements  and  are 
generally  lower  than  the  positions  requested  by  the  agencies  in 
the  budget  review  process.  Furthermore,  the  use  of  personnel 
ceilings  reinforces  the  misconception  that  containing  the  staffing 
level  of  the  direct  Federal  work  force  controls  the  cost  of  Govern¬ 
ment.  For  these  reasons,  we  opposed  the  use  of  arbitrarily  set 
personnel  ceilings  and  favored  a  system  where  the  work  force 
is  based  on  an  analysis  of  the  agencies'  workload . 

COMTRACT  STATEMEHTS  OF  WORK  BROADLY  WRITTEN 

Many  of  the  contracts  we  reviewed  had  statements  of  work  so 
broadly  written  that  they  could  easily  encosqpass  basic  management 
functions.  DOE  appears  to  frequently  use  "task  order"  contracts 
for  support  service  work.  This  type  of  contract  is  particularly 
susceptible  to  allowing  contractors  to  perform  basic  management 
functions. 

A  task  order  contract  establishes  a  relationship  between  the 
Government  and  a  contractor  for  a  specific  amount  of  time.  This 
time  is  normally  stipulated  in  terms  of  direct  staffdays  or  hours 
and  is  usually  associated  with  a  very  general  scope  of  work. 

Once  established,  DOE  awards  task  orders  to  the  contractor  for 
specific  assignments,  and  deducts  the  assignment  costs  from  the 
ceiling  value  of  the  contract.  This  happens  until  the  contract's 
total  value  is  reached. 


l/“ Improving  the  Credibility  and  Management  of  the  Federal  Work 
Force  Through  Better  Planning  and  Budgetary  Controls,”  FFCD-81-54, 
July  17,  1981. 
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In  none  of  the  cases  we  reviewed #  the  task  orders  were 
written#  reviewed#  and  approved  by  DOE  program  and  procurement 
personnel  before  being  given  to  the  contractor.  In  most  of 
these#  the  costs  were  also  estimated  by  the  program  office# 
then  negotiated  between  procurement  personnel  and  the  contractor. 
In  others#  however#  the  controls  were  not  nearly  as  good.  For 
instance#  some  program  staff  members  simply  discussed  what 
needed  to  be  done  with  the  contractor  before  the  work  began. 
Procurement  personnel  were  not  involved  in  any  type  of  formal 
negotiations  for  the  individual  tasks.  One  program  official# 
in  particular#  said  that  he  does  not  consider  costs  when  he  asks 
the  contractor  to  perform  a  task.  He  said  that  the  contractor 
bills  DOE  monthly  for  costs  incurred  for  the  various  tasks  under 
the  contract.  While  he  was  aware  of  the  rate  at  which  the  con¬ 
tractor  was  using  time  on  the  contract#  he  did  not  know  the 
contract  charges  for  each  task. 

In  our  opinion#  when  the  contract  scope  of  work  is  not 
clearly  stated#  such  as  in  a  task  order  contract#  DOE  managers 
lose  some  control  over  the  contractor.  Depending  on  the  pres¬ 
sures  placed  on  the  DOE  staff  to  carry  out  the  program  functions# 
and  their  commitment  to  Federal  contracting  policy#  they  may  or 
may  not  allow  contractors  to  perform  basic  management  functions. 
Therefore#  as  we  have  stated  in  a  previous  report  1/#  it  is  im¬ 
portant  that  specific  contract  terms  be  established  to  guide 
the  contractors'  work  and  ensure  that  they  are  not  put  into  a 
position  to  unduly  influence  governmental  decisions. 

Following  the  issuance  of  that  report#  DOE  agreed  to 
examine  its  policies  and  practices  concerning  support  service 
contracts  to  assure  that  work  performed  by  contractors  would 
not  violate  Federal  policies  regarding  management  functions. 

Two  directives  have  since  been  issued  which  clearly  express 
DOS's  policy  of  not  allowing  contractors  to  perform  basic 
management  functions.  Most  of  the  contracts  we  examined  were 
awarded  prior  to  or  soon  after  the  issuance  of  these  policy 
directives.  Therefore#  we  could  not  determine  what  effect 
the  policies  have  had  on  DOE'S  contracting  activities. 

C0MCLP8I0MS  AND  OBSERVATIONS 

Contractors  are  forbidden  by  ONE  Circular  A-76  from  per¬ 
forming  functions  which  are  inherently  governmental  in  nature— 
what  we  refer  to  as  basic  management  functions.  In  reviewing 
several  support  service  contracts  at  DOE#  we  found  that  there 
is  a  great  possibility  that  contractors  are  performing  these 


l/"The  Department  of  Energy's  Practices  for  Awarding  and  Adminis¬ 
tering  Contracts  Heed  to  be  Improved#"  EHD-81-2#  November  2#  1979. 
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kinds  of  functions  for  ths  agency.  However,  DOE  officials 
believe  the  contractors  are  only  assisting  them  in  carrying  out 
basic  management  functions,  which  is  permitted  by  OMB  circular 
A-76.  Because  there  is  no  criteria  for  determining  where  “assist¬ 
ance"  ends  and  “performance"  begins,  we  are  unable  to  make  a 
definitive  statement  about  how  far  the  DOE  contractors  are  going. 
The  only  conclusions  we  can  draw  from  this  part  of  our  work  is 
that,  in  each  case,  it  is  a  matter  of  judgment  to  decide  whether 
a  contractor  is  violating  the  restrictions  of  A-76. 

Nevertheless,  DOE  officials  recognize  the  danger  in  support 
service  contractors  performing  basic  management  functions.  Pro¬ 
gram  personnel  are  generally  knowledgeable  of  the  restrictions 
in  this  area.  They  maintain  varying  degrees  of  control  over 
the  contractor's  work  to  assure  that  it  is  consistent  with  agency 
missions.  Contractor  reports  are  often  reviewed  in  draft  by 
several  DOE  officials  and  camnents  are  made  so  that  the  final 
work  product  is  considered  a  DOE  effort. 

Despite  these  efforts,  however,  we  believe  contractors  could 
be  performing  basic  management  functions  for  DOE.  Many  are  deeply 
involved  in  program  or  project  management  and  are  the  only  or 
primary  source  of  information  used  by  DOE  officials  to  determine 
the  future  course  of  specific  agency  prograsis  or  missions.  The 
opportunity  for  influence  in  this  situation  is  much  greater  than 
if  DOE  personnel  gathered  the  information  and  analyzed  the  data 
before  making  program  decisions. 

We  found  two  major  reasons  for  this  situation.  First,  DOE 
officials  believe  there  are  not  enough  qualified  people  within 
the  agency  to  do  the  work,  and  personnel  ceilings  and  hiring 
freezes  have  prevented  the  agency  from  adding  the  needed  staff. 
Thus,  contractors  are  hired  for  work  that  would  normally  be  done 
by  Government  employees.  Secondly,  the  statements  of  work — 
particularly  for  task  order  contracts — are  written  so  broadly 
that  the  contract  could  easily  allow  the  performance  of  basic 
management  functions.  Lack  of  controls  over  the  individual 
contract  tasks  and  the  weak  procedures  used  to  assign  tasks  to 
contractors  may  further  encourage  contractor  performance  of  basic 
management  functions • 

The  extensive  use  of  contractors  throughout  DOE  is  related 
to  the  enormous  growth  of  program  missions  and  corresponding 
budgets  since  the  agency  casm  into  being  in  1977.  Personnel 
levels  did  not  keep  up  with  these  increases,  and  DOE  turned  to 
contractors  to  carry  out  the  program  missions.  Now,  however, 

DOE  is  experiencing  a  reversal  of  this  trend.  The  agency's 
fiscal  year  1981  budget  was  reduced  after  President  Reagan 
took  office  in  January.  The  agency's  funding  for  1982  will  be 
dramatically  cut  back  from  1980  levels.  These  reductions  may 
reduce  contractor  involveamnt  in  management  functions 
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without  specific  DOE  action.  However,  until  criteria  are  es¬ 
tablished  to  differentiate  assistance  from  performance  of 
management  functions  and  to  determine  if  agencies  are  circum¬ 
venting  personnel  ceilings,  and  until  statements  of  work  are 
written  so  that  contractors  may  not  perform  management  functions, 
we  believe  the  problem  may  surface  again  in  the  future.  We 
support,  therefore,  our  previous  recommendations  dealing  with 
these  problem  areas.  If  implemented ,  these  recommendations  could 
help  eliminate  the  situations  where  contractors  are  allowed  to 
perform  agency  management  functions. 


As  agreed  with  your  staff,  we  will  provide  you  with  summa¬ 
ries  of  the  various  contracts  reviewed  during  this  assignment. 
These  summaries  should  illustrate  the  points  brought  up  in  this 
letter,  as  well  as  provide  more  detailed  information  on  the  cir¬ 
cumstances  surrounding  each  case.  Also  in  the  interest  of  meeting 
your  deadlines,  and  as  your  staff  requested,  we  have  not  asked 
DOE  to  comment  on  this  report. 

Aa  arranged  with  your  office,  unless  you  publicly  announce 
its  contents  earlier,  we  plan  no  further  distribution  of  this 
report  until  30  days  from  the  date  of  the  report.  At  that  time, 
we  will  send  copies  to  the  Department  of  Energy,  the  Office  of 
Management  and  Budget,  to  interested  congressional  committees, 
and  others  upon  request. 

If  you  have  any  questions,  or  if  we  can  be  of  any  further 
assistance,  please  let  us  know. 

Sincerely 
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Memorandum 


ENCLOSURE  I 

GENERAL  ACCOUNTING  OFFICE 
July  28,  1981 


TO  Director,  EMD  -  J.  Dexter  Peach 

from  Acting  General  Counsel  -  Harry/ R.  Van  Cleve 


subject:  Request  for  legal  opinion  concerning  the 

appropriateness  of  allowing  contractors 
to  assist  Federal  agencies  in  performing 
basic  management  functions  -  B-202776-O.M. 


This  memorandum  responds  to  your  request,  dated  April  3, 
1981,  for  an  opinion  on  the  appropriateness  and  legality  of 
allowing  contractors  to  provide  assistance  to  management  as 
stated  in  OMB  Circular  A-76,  section  6d(5).  You  also  ask 
that  we  determine  the  appropriateness  and  legality  of  allowing 
contractors  to  edit  materials  prepared  by  DOE,  to  draft  cor¬ 
respondence,  or  to  prepare  responses  to  inquiries  from  the 
Congress,  the  public,  and  others.  Finally  you  presented  five 
specific  questions  concerning  contractor  participation  in 
the  performance  of  basic  management  functions,  the  possibil¬ 
ity  of  outside  contractors  being  used  to  circumvent  agency 
personnel  ceilings,  and  the  extent  to  which  OMB  Circular  A-76, 
actually  controls  agency  actions  in  acquiring  support  services 
through  outside  contracting. 

Before  addressing  your  questions,  we  believe  it  is  nec¬ 
essary  to  focus  upon  the  distinction  between  the  "appropri¬ 
ateness"  of  agency  contracting  actions  under  the  terms  of 
OMB  Circular  A-76,  and  the  "legality”  of  those  actions.  The 
Circular  is  a  statement  of  Executive  branch  policy  to  be 
used  to  determine  whether  a  particular  activity  should  be 
contracted  out  or  performed  in-house.  It  is  not  to  be  used 
to  determine  the  legality  of  an  agency's  action. 

Since  1955  the  Executive  branch's  policy  has  been  to 
rely  on  contractors  in  the  private  sector  to  provide  the 
goods  and  services  it  needs.  This  policy  was  expressed  in 
temporary  bulletins  issued  as  early  as  1955  and  was  made 
more  permanent  when  Circular  A-76,  was  issued  in  1966.  The 
current  revision  of  A-76,  dated  March  29,  1979,  reaffirms 
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the  general  policy  of  reliance  on  the  private  sector  for 
goods  and  services.  Also,  A-76,  provides  a  basis  to  deter¬ 
mine  whether  in-house  performance  is  more  cost  effective 
than  contracting  out  and  requires  that  functions  which  are 
inherently  governmental  in  nature  be  performed  by  Government 
employees. 

It  is  the  express  purpose  of  OMB  Circular  A-76,  to  es¬ 
tablish  "the  policies  and  procedures  used  to  determine 
whether  needed  commercial  or  industrial  type  work  should 
be  done  by  contract  with  private  sources  or  in-house  using 
Government  facilities  and  personnel The  circular  defines 
a  "Government  commercial  or  industrial  activity” in  paragraph 
5(a)  as  follows: 

"a.  A  'Government  commercial  or  industrial 
activity1  is  one  which  is  operated  and  managed  by 
a  Federal  executive  agency  and  which  provides  a 
product  or  service  that  could  be  obtained  from  a 
private  source.  A  representative,  but  not  com¬ 
prehensive,  listing  of  such  activities  is  pro¬ 
vided  in  Attachment  A.  An  activity  can  be 
identified  with  an  organization  or  a  type  of 
work,  but  must  be  (1)  separable  from  other  func¬ 
tions  so  as  to  be  suitable  for  performance 
either  in-house  or  by  contract;  and  (2)  a  regularly 
needed  activity  of  an  operational  nature,  not  a 
one-time  activity  of  short  duration  associated 
with  support  of  a  particular  project." 

In  contrast  to  the  Circular's  policy  of  reliance  on 
private  sources  for  commercial  or  industrial  goods  and 
services,  paragraph  4b,  provides  that  certain  functions 
are  inherently  governmental  in  nature  and  must  be  per¬ 
formed  in-house.  As  defined  in  paragraph  5f,  governmental 
functions  can  fall  into  the  three  following  categories: 

"(1)  Discretionary  application  of  Government 
authority,  as  in  investigations,  prosecutions  and 
other  judicial  functions;  in  management  of  Govern¬ 
ment  programs  requiring  value  judgments,  as  in 
directing  the  national  defense;  management  and 
direction  of  the  Armed  Services;  conduct  of 
foreign  relations;  selection  of  program  priorities; 
direction  of  Federal  employees;  regulation  of 
the  use  of  space,  oceans,  navigable  rivers  and 
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other  natural  resources;  direction  of  intelligence 
and  counter-intelligence  operations;  and  regulation 
of  industry  and  commerce,  including  food  and  drugs. 

"(2)  Monetary  transactions  and  entitlements, 
as  in  Government  benefit  programs;  tax  collection 
and  revenue  disbursements  by  the  Government;  con¬ 
trol  of  the  public  treasury,  accounts,  and  money 
'  supply;  and  the  administration  of  public  trusts. 

“(3)  In-house  core  capabilities  in  the  area 
of  research,  development,  and  testing,  needed  for 
technical  analysis  and  evaluation  and  technology 
base  management  and  maintenance.  However,  require¬ 
ments  for  such  services  beyond  the  core  capability 
which  has  been  established  and  justified  by  the 
agency  are  not  considered  governmental  functions.” 

Paragraph  6(d)(5),  however,  permits  the  use  of  con¬ 
sulting  services  for  purposes  of  providing  advisory  assis¬ 
tance  in  the  performance  of  governmental  functions. 

Paragraph  6(d)(5)  states  as  follows t 

"(5)  This  Circular  does  not  apply  to  con¬ 
sulting  services  of  a  purely  advisory  nature  relating 
to  the  governmental  functions  of  agency  administra¬ 
tion  and  management  and  program  management.  Assistance 
in  the  management  area  may  be  provided  either  by 
Government  staff  organizations  or  from  private 
sources,  as  deemed  appropriate  by  executive  agencies, 
in  accordance  with  executive  branch  guidance  on  the 
use  of  consulting  services." 

Executive  branch  guidance  on  the  appropriate  use  of 
consulting  services  is  provided  by  OMB  Circular  A-120, 

April  14,  1980.  The  circular  defines  consulting  services 
as  "those  services  of  a  purely  advisory  nature  relating  to 
the  governmental  functions  of  agency  administration  and  man¬ 
agement  and  agency  program  management."  The  circular  states 
that  consulting  services  may  be  used,  when  essential  to  the 
mission  of  the  agency,  to  gett 

—Specialized  opinions  or  professional  or  technical 
advice  which  does  not  exist  or  is  not  available 
within  the  agency  or  another  agency. 
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--Outside  points  of  view  to  avoid  too  limited  judgment 
on  critical  issues. 

—Advice  regarding  developments  in  industry,  university, 
or  foundation  research. 

—Opinions  of  noted  experts  whose  national  or  interna¬ 
tional  prestige  can  contribute  to  the  success  of  impor¬ 
tant  projects. 

-Citizen  advisory  participation  in  developing  or 
implementing  Government  programs  that,  by  their 
nature  or  by  statutory  provision,  call  for  such 
participation . 

Even  with  this  extensive  .procedural  guidance,  there  is 
no  clearly  stated  criteria  or  precise  definition  to  establish 
when  "advice  on"  a  governmental  function  becomes  "performance 
of"  that  function.  Our  decision  in  the  matter  of  Consultant 
Services  -  T.C.  Associates.  B-193035,  April  12,  19?$,  il- 
lustrates  the  problem.  Tn  that  decision  we  found  that  as 
an  ancillary  issue  a  contractor  was  required  to  perform  a 
management  function  that  was  the  direct  responsibility  of 
agency  officials.  The  National  Center  for  Productivity  and 
Quality  of  Working  Life  awarded  a  contract  requiring  con¬ 
tractor  personnel  to  "negotiate  final  contract  prices  prior 
to  award."  We  held  that  this  requiresient  contravened  the 
OMB  policy  that  work  of  a  policy  or  managerial  nature  be 
performed  by  Federal  employees.  We  held  this  despite  the 
fact  that  a  Center  employee  continued  to  function  as  the 
Government's  contracting  officer  and  retained  final  signa¬ 
ture  authority  for  contract  awards .  The  authority  to 
negotiate  final  prices  was  so  integrally  related  to  the 
contracting  officer's  authority  that  we  considered  it  a 
basic  function  which  management  must  perform  in  order  to 
retain  essential  control  over  the  conduct  of  agency  programs . 

As  indicated  above,  OMB  Circular  A-76,  is  not  a  regula¬ 
tion  having  the  force  and  effect  of  law.  It  is  a  policy 
statement  of  the  Executive  branch,  and  an  agency's  failure 
to  comply  with  it  would  not  render  the  agency's  action  il¬ 
legal.  Thus,  our  Office  has  generally  declined  to  consider 
bid  protests  based  on  complaints  regarding  OMB  Circular  A-76. 
See  for  example:  Texas  Aerospace  Services.  B- 198890,  June  5, 
1980;  General  Telephone  Company  of  California.  B-189430, 

July  6,  1978,  and  decisions  cited  therein;  and.  Pacific 
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Architects  and  Enqineers  Incorporated,  B-190183,  June  19, 

157 T. -  - - 


The  courts  have  similarly  regarded  the  circular  as  a 
statement  of  Executive  branch  policy.  In  Local  2855,  AFGE 
(AFL— CIO)  v.  United  States,  602  F2d  574  (1979),  affected  em¬ 
ployees  and  their  union  brought  a  class  action  to  contest 
a  decision  of  the  Department  of  the  Army  to  contract  out  to 
a  private  concern  stevedoring  and  terminal  services  pre¬ 
viously  performed  by  government  employees.  The  United 
States  District  Court  for  the  District  of  New  Jersey,  dis¬ 
missed  the  suit,  and  plaintiffs  appealed.  The  Court  of 
Appeals  (Third  Circut)  affirmed  the  judgment  finding  in  part 
that  the  Army's  decision  to  contract  out  was  a  decision 
"committed  to  agency  discretion  by  law"  and  thus  was  not 
subject  to  judicial  review.  Plaintiffs  contended  in  part 
that  the  cost-analysis  studies  were  faulty  on  a  number  of 
grounds,  and  that  had  the  available  options  and  their  costs 
been  properly  evaluated,  the  use  of  civil  service  labor 
would  have  been  found  to  be  less  costly  to  the  government 
than  contracting  out.  In  rejecting  this  contention  the 
court  noted  that  courts  have  been  especially  inclined  to 
regard  as  unreviewable  those  aspects  of  agency  decisions 
that  involve  a  considerable  degree  of  expertise  or  experi¬ 
ence,  or  that  are  based  upon  economic  projections  and  cost 
analyses,  at  least  when  the  agency  has  broad  leeway  to 
devise  the  formula  to  be  applied  in  any  particular  situa¬ 
tion  and  when  there  are  no  discernible  guidelines  against 
which  the  agency  decision  may  be  measured.  Thus,  the  court 
concluded  in  part  that  statutory  and  regulatory  provisions 
do  not  provide  rules  or  specifications  that  would  permit  a 
court  to  adjudicate  plaintiffs'  disagreements  with  the 
formula  factors,  and  cost  projections  relied  upon  by  the 
Army,  in  so  holding  the  court  incorporated  the  reasoning 
that,  inasmuch  as  0MB  Circular  A-76,  and  the  applicable 
Department  of  Defense  Directive  and  Army  Regulation  are 
merely  internal  operating  procedures,  rather  than  regula¬ 
tions  officially  promulgated  under  the  Administrative  Pro¬ 
cedure  Act  or  otherwise,  they  do  not  prescribe  any  rule  of 
law  binding  on  the  agency*  See  also  Independent  Meat  Packers 
Association  v.  Buts,  526  F2d  228,  236  (Btn  Cir.  1979),  where 
the  court  held  that  the  challenged  Executive  order  was  intended 
primarily  as  a  managerial  tool  for  implementing  the  President's 
personal  econosdc  policies  and  not  as  a  legal  framework  en¬ 
forceable  by  private  civil  action. 

Moreover,  in  an  order  dated  March  20,  1979,  in  the 
ease  of  ADVO-Systsm.  Inc,  v.  Juanita  M.  Kreos.  at.  al.. 
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Civil  Action  No.  79-0257,  which  preliminarily  enjoined  the 
Department  of  Commerce  from  proceeding  with  certain  work 
pertaining  to  the  1980  census,  the  United  States  District 
Court  for  the  District  of  Columbia  (Gesell,  J.)  requested 
our  Office-- 

"*  *  *  to  inquire  into  and  determine 
*  whether  or  not  the  Department  of  Commerce, 
through  the  Bureau  of  the  Census,  has  com¬ 
plied  with  all  applicable  statutes  and  regula¬ 
tions  in  its  rejection  of  plaintiff's  pro¬ 
posal  governing  an  APOC  (Advanced  Post  Office 
Check)  for  the  1980  Census  and  in  its  sub¬ 
sequent  decision  to  perform  all  or  part  of 
the  APOC  itself  or  in  combination  with  the 
United  States  Postal  Service." 

In  our  decision,  58  Coup.  Gen.  451  (1979),  in  response  to 
the  court's  request,  we  concluded  in  part  that  OMB  Circular 
A-76,  was  a  statement  of  Executive  Branch  policy  which  does 
not  have  the  force  and  effect  of  law  and  does  not  create  a 
right  of  action  in  a  disappointed  bidder  to  sue  in  Federal 
Courts  to  enforce  its  provisions.  We  added  that  to  our 
knowledge,  the  Federal  courts  have  not  explicitly  held  that 
OMB  Circular  A-76,  is  enforceable  in  a  private  civil  action 
filed  by  a  disappointed  bidder  or  offeror.  Similarly,  with 
respect  to  the  rights  of  Federal  employees  whose  jobs  are 
affected  by  agency  decisions  to  contract  out  in  contravention 
of  the  requirement  of  OMB  Circular  A-76,  see  American  Federa¬ 
tion  of  Government  Employees  v.  Hoffman,  427  F.  Supp.  1048, 
1088  (1576),  wherein  the  court  stated  as  follows: 

"In  short  plaintiffs  have  pointed  to  no 
concrete,  readily  identifiable  source  for 
their  property  interest.  The  essence  of 
their  argument  is  that  the  court  should 
combine  all  the  civil  regulations  and 
statutes  and  create  the  interest  for  them, 
that  they  should,  therefore  they  do  have 
a  property  interest.  The  court  simply  does 
not  have  the  power  to  create  the  property 
interest  for  plaintiffs  in  that  fashion. 

A  proparty  interest  in  continued  employ¬ 
ment  during  the  existence  of  contracts  which 
violate  regulations  could  be  created.  However, 
the  Any,  the  Civil  Service  Commission  or  the 
Congress  must  create  it.  The  court  cannot." 
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To  reiterate,  OMB  Circular  A-76,  and  OMB  Circular  A-120, 
constitute  managerial  and  policy  tools  to  aid  in  the  pro¬ 
curement  of  supplies  and  services  for  the  Federal  Government. 
They  provide  no  legal  right  of  action  in  any  party  to  enforce 
their  provisions.  See  sections  3  and  11  of  Circular  A-76. 

With  this  conceptual  background  in  mind,  we  proceed  to 
your  questions. 

"1.  OMB  Circular  A-76  section  4b  says  that  certain 
functions  are  inherently  governmental  in  nature, 
being  so  intimately  related  to  the  public  interest 
as  to  mandate  performance  by  Federal  employees. 

It  is  [sic]  illegal  to  award  Federal  funds  for  con¬ 
tractors  to  perform  work  that  should  be  performed 
by  Federal  employees?" 

Response*  An  independent  evaluation  of  a  specific  con¬ 
tracting  action  may  conclude  that  the  procurement  in  question 
does  not  -  in  our  opinion  -  conform  to  the  standards  and 
procedures  set  forth  in  OMB  Circular  A-76,  or  OMB  Circular 
A-120.  However,  since  these  circulars  are  Executive  Branch 
policy  statements  they  provide  no  basis  for  making  determina¬ 
tions  in  regard  to  the  legality  or  illegality  of  the  specific 
contracting  action. 

"2.  Is  it  illegal  to  award  Federal  funds  for  contractors 
to  assist  Federal  employees  in  performing  functions 
that  should  only  be  performed  by  Federal  employees? 

If  not,  to  the  extent  that  a  Federal  agency  lacks 
the  in-house  capabilities  ( employees  and  equipment, 
etc.)  to  perform  certain  responsibilities,  where 
should  the  line  be  drawn  between  assistance  and 
performance  by  contractors,  when  awarding  con¬ 
tracts  to  meet  these  responsibilities? 

"3.  Bear  should  assistance  be  defined?” 

Response*  It  is  not  illegal,  although  in  certain  circum- 
stances  it  may  be  improper  under  the  standards  and  procedures 
of  0KB  Circular  A-76,  to  contract  out  for  assistance  in  the 
performance  of  governmental  functions.  Paragraph  6(d)(5)  of 
OMB  Circular  A-76,  specifically  authorises  obtaining  consulting, 
•srvices  of  an  advisory  nature  relating  to  the  governmental 
functions  of  agency  administration  and  management  and  program 
management. 
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OMB  Circular  A-76,  does  not  define  or  otherwise  instruct 
readers  regarding  when  "assistance"  in  the  performance  of 
a  governmental  function  becomes  actual  performance  of  that 
function.  The  distinction  between  assistance  and  actual 
performance  is  primarily  a  matter  of  opinion  in  the  individual 
case.  Given  the  policy  nature  of  these  Circulars,  "assistance 
snist  be  defined  -  if  at  all  -  by  the  Office  of  Management 
and  Budget,  the  President,  or  by  the  Congress.  In  our  re¬ 
port,  "Civil  Servants  and  Contract  Employees:  Who  Should  Do 
What  For  The  Federal  Government" (FPCD-8 1-45 3,  June  19,  1981), 
we  recommended  that  the  Office  of  Management  and  Budget 
should  prepare  written  guidelines  that  will  better  distinguish 
between  contractors  advice  on  government  functions  and  their 
performance  of  such  functions.  OMB  agreed  with  this  recom¬ 
mendation  and  is  proposing  changes  to  Circular  A-120,  that 
will,  among  other  things,  require  additional  Bianagement 
controls  to  insure  that  Government  functions  are  not  per¬ 
formed  by  contractors. 

"4.  Section  10e(2)  of  OMB  Circular  A-76  states 
that  contracts  awarded  under  authorized  set- 
aside  programs  (P.L.  95-507)  will  not  be  re¬ 
viewed  for  possible  in-house  performance. 
Additionally,  new  requirements  which  would 
be  suitable  for  award  under  a  set-aside 
program  should  be  satisfied  by  such  a  con¬ 
tract  without  a  comparative  cost  analysis. 

Are  these  preferences  necessary  to  accomplish 
the  intent  of.  Public  Law  95-507?  Can  Federal 
agencies  misuse  these  preferences  to  circumvent 
the  broader  intent  of  Circular  A-76,  i.e.,  not 
to  allow  contractors  to  perform  basic  Bianagement 
functions  which  should  only  be  performed  by 
Government  personnel?” 

Response  i  In  terms  of  the  mandate  that  Government  functions 
be  performed  in-house,  section  10e(2)  does  not  apply  a  lesser 
standard  or  permit  that  policy  to  be  circumvented  on  behalf 
of  small  businesses.  The  statement  that  contracts  awarded 
under  small  business  set  aside  programs  will  not  be  reviewed 
for  possible  in-house  performance  is  not  intended  as  an 
across  the-board  exemption  from  the  A-76,  standards  governing 
Whether  a  particular  function  should  or  should  not  be  con¬ 
tracted  out.  It  is  only  intended  to  except  existing  small 
business  contracts  from  the  review  requirements  otherwise 
imposed  by  section  10c(2).  The  review  contemplated  by  that 
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subsection  is  a  cost  comparison  to  determine  whether  it  is 
likely  that  the  work  can  be  performed  more  economically  in- 
house.  As  in  the  case  of  a  "new  start"  suitable  for  small 
business  set  aside,  it  dispenses  with  the  requirement  to 
perform  a  cost  comparison. 

Given  the  circular's  otherwise  strong  policy  requirement 
for  comparative  cost  analysis,  the  section  lOe  "preference" 
is  evidence  of  the  Executive  branch's  determination  that 
the  purpose  of  the  Small  Business  Act  will  be  furthered  by 
excepting  small  business  contracts  from  such  review.  We 
are  not  in  a  position  to  question  that  determination. 

“5 .  If  a  DOB  office  has  functions  to  be  performed 
that  are  neither  basic  management  functions 
nor  functions  that  are  inherently  governmental 
in  nature,  is  it  proper  and  legal  to  contract 
for  these  functions  if  they  would  circumvent 
personnel  ceilings?" 

Response:  While  it  is  clearly  specified  in  paragraph  6(d)(3) 
of  Circular  A-76,  that  agencies  will  not  use  the  Circular  to 
contract  out  solely  to  meet  personnel  ceilings,  it  is  equally 
clear  that  agencies  may  contract  out  when  justified  under 
the  Circular  regardless  of  the  relationship  between  personnel  (■ 

levels  and  authorized  ceilings.  Conversely,  contracts  for 
,  activities  that  are  shown  to  be  justified  for  in-house  per¬ 
formance  will  be  terminated  as  quickly  as  in-house  capability 
can  be  established.  When  the  additional  spaces  required  can¬ 
not  be  accommodated  within  the  agency's  personnel  ceiling,  a 
request  for  adjustment  will  be  submitted  to  OMB  in  conjunction 
with  the  annual  budget  review  process. 

OMB  Circular  A-76,  provides  that  when  private  perfor¬ 
mance  of  commercial  or  industrial  activities  is  feasible  and 
no  overriding  factors  require  in-house  performance,  a  rigorous 
comparison  of  contract  costs  versus  in-house  costs  will  be 
made,  using  the  Circular's  Cost  Comparison  Handbook,  to  deter¬ 
mine  whether  the  work  will  continue  to  be  performed  by  in- 
house  personnel  or  converted  to  a  contract  operation.  The 
Circular  contains  several  provisions  that  give  appropriate 
consideration  to  affected  Federal  employees.  Among  the  more 
significant  ones  are  that! 

—Existing  in-house  activities  will  not  be  converted 
to  contract  performance  on  the  basis  of  economy 
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unless  it  will  result  in  a  savings  of  a  least  10 
percent  of  the  estimated  Government  personnel  costs 
for  the  period  of  the  comparative  analysis;  and 

—Federal  employees  displaced  as  a  result  of  the 
conversion  to  contract  performance  will  be  given 
the  right  of  first  refusal  for  employment  openings 
in  the  contract  operation. 

In  addition,  acknowledging  that  there  appears  to  be 
some  confusion  regarding  the  relationship  between  OMB 
Circular  A-76,  and  other  instructions  that  limit  Federal 
civilian  employment,  OMB  Bulletin  81-15,  April  8,  1981 
(Subject:  Implementation  of  OMB  Circular  A-76)  states 
that  both  the  Circular  and  these  instructions  are  comple¬ 
mentary.  The  instructions  preclude  the  use  of  contracts 
with  firms  and  institutions  outside  the  Government  solely 
to  circumvent  personnel  ceilings.  Agencies  that  contract 
out  for  goods  and  services  under  the  structured  and  deliberate 
process  prescribed  by  OMB  Circular  A-76,  are  to  do  so  because 
it  is  cost  effective  and  reduces  the  growth  in  Government 
spending. 

As  a  result,  as  OMB  acknowledges,  contracting  out  only 
for  the  purpose  of  circumventing  personnel  ceilings  would 
contravene  the  Executive  Branch  policy  set  forth  in  OMB 
Circular  A-76 . 

"6.  What  criteria  exists  to  determine  whether  a 
personnel  ceiling  has  been  circumvented.?" 

Response:  We  are  not  aware  of  any  specific  criteria  to 
make  such  a  determination.  However,  this  issue  was  dis¬ 
cussed  in  American  Federation  of  Government  Employees  v. 
Hoffman,  427  F.  Supp.  1048,  1069  ( 1576) .  The  court  said 
that  to  succeed  in  the  argument  that  the  contracts  were 
let  to  avoid  applicable  Government  personnel  limitations 
there  must  be  a  showing  that  such  limitations  existed  and 
that  performing  the  contract  efforts  with  Government  em¬ 
ployees  would  have  caused  these  limitations  to  be  exceeded. 

Zt  must  be  demonstrated  that  the  purpose  in  letting  the 
contracts  was  to  avoid  the  personnel  limitations.  If  the 
decision  to  contract  was  not  made  to  avoid  such  limitations 
but  rather  to  be  consistent  with  and  carry  out  the  A-76, 
policy  in  favor  of  promoting  private  enterprise  the  decision 
will  withstand  a  challenge  to  its. correctness  as  far  as  the 
personnel  ceiling  issue  is  concerned. 
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